
 

 

PLESSY, BUCKLEY, AND LEFTY-LOOSEY: HISTORY 
DEMONSTRATES THAT THE SPIGOT SEPARATING MONEY 

AND CANDIDATES WILL CONTINUE TO ROTATE IN AN 
OMINOUS DIRECTION. 

By Kyle S. Kushner* 
 

“Money, like water, will always find an outlet.”  
 
-Justices O’Connor and Stevens in McConnell v. FEC, 

540 U.S. 93, 224 (2003), overruled by Citizens United v. 
FEC, 558 U.S. 310, 366 (2010).  

 

I.  INTRODUCTION 
 In 2012, the first presidential election cycle after the Supreme 

Court struck down the ban on independent corporate expenditures in 
Citizens United v. FEC,1 a mere 216 donors contributed 68% of the 
total funds raised by “super” political action committees.2  The 2012 
elections also saw 646 individuals reach the maximum overall 
donation limit recently invalidated by the Court in McCutcheon v. 
FEC.3 

 The lessons of history counsel that this influx of concentrated 
private donations into campaign coffers will continue unabated until 
the last vestiges of campaign finance regulation are eliminated.  
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1. 558 U.S. 310, 371 (2010). 
 2. 2012 Super PACs: How Many Donors Give?, CENTER FOR RESPONSIVE  POLITICS, 
  http://www.opensecrets.org/outsidespending/donor_stats.php (last visited Sept. 27, 

2014). 
 3. Bob Biersack, McCutcheon’s Multiplying Effect: Why an Overall Limit Matters, 
  CENTER FOR RESPONSIVE POLITICS (Sept. 17, 2013), 
  http://www.opensecrets.org/news/2013/09/mccutcheons-multiplying-effect-why; 
  see also McCutcheon v. FEC, 134 S. Ct. 1434, 1442 (2014). 
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Using Plessy v. Ferguson4 and Brown v. Board of Education5 as 
guideposts, this piece will apply these lessons to recent campaign 
finance challenges to demonstrate that when the Supreme Court is 
skeptical of precedent and is confronted with persistent efforts to 
overrule its prior decision, a predictive pattern is followed that 
ultimately leads to a departure from the principle of stare decisis.  

II.  PLESSY V. FERGUSON: MAY 18, 1896 – MAY 17, 1954 
 Plessy involved a challenge to a Louisiana statute that 

permitted “equal but separate accommodations for the white, and 
colored races.”6  The Court held that the law comported with the 
Constitution, as it was equally protective of the races’ civil and 
political rights.7 

 What followed was an expansive early application of the 
“separate but equal” doctrine, which would later be narrowed until 
Plessy itself was ultimately overruled.  Three years after Plessy, the 
Supreme Court’s Cumming v. Board of Education decision affirmed 
the denial of an injunction brought to prevent a Georgia school board 
from using further funding to maintain the county’s white high school 
without providing a similar school for African-American children.8  
This decision was consonant with Gong Lum v. Rice, decided in 
1927, where the petitioner, an Asian-American student, had been 
denied enrollment in a Mississippi public school.9  Though the record 
was silent as to whether the school district maintained facilities for 
minority schoolchildren, the Supreme Court “assume[d]” that it did 
based upon the Louisiana Supreme Court’s interpretation of a state 
statute.10  Operating under this assumption, the Court reasoned that 
minority schools in neighboring districts were likely to be available 
to the petitioner, assuring that the state actor had not violated the 
Fourteenth Amendment.11  

 A marked shift in Equal Protection jurisprudence followed, as 
President Franklin D. Roosevelt appointed eight progressive Justices 
to the Court between 1935 and 1943.12  In Sipuel v. Board of Regents, 

 
 4. Plessy v. Ferguson, 163 U.S. 537 (1896), overruled by Brown v. Bd. of Educ., 347 

U.S. 483 (1954). 
 5. Brown, 347 U.S. 483.  
 6. Plessy, 163 U.S. at 540. 
 7. Id. at 551–52. 
 8. Cumming v. Bd. of Educ., 175 U.S. 528, 543–44 (1899). 
 9. Gong Lum v. Rice, 275 U.S. 78, 79 (1927), abrogated by Brown, 347 U.S. 483. 
 10.  Id. at 83–84. 
 11. Id. at 84, 87. 
 12. C. HERMAN PRITCHETT, THE ROOSEVELT COURT: A STUDY IN JUDICIAL POLITICS AND 

VALUES, 1937–1947, at 9–10 (1948). 
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a case factually similar to Cumming and Gong Lum, the Court 
followed a literal interpretation of Plessy in reaching an opposite 
conclusion.13  Solely on the basis of race, the petitioner had been 
denied enrollment in Oklahoma’s only public law school.14  The 
Court’s per curiam decision held that Plessy required that the state 
provide the petitioner with equal opportunities as it provided white 
Oklahomans.15  Similarly, in Sweatt v. Painter,16 the Court held that 
Texas’s establishment of an understaffed and underfunded law school 
for minority students did not meet the “separate but equal” standard.17 

 Like sand in a freshly turned hourglass, Plessy’s expansive 
beginnings in Cumming and Gong Lum were gradually narrowed in 
Sipuel and Sweatt to the point that time eventually ran out.  In 
overruling Plessy, the Brown Court concluded that “the doctrine of 
‘separate but equal’ has no place” in the field of public education.18 

 III.  BUCKLEY V. VALEO: JANUARY 30, 1976 – ? 
 Though lacking the notoriety of Plessy, Buckley v. Valeo19 

represents a landmark case in the realm of campaign finance.20 
Consonant with Plessy’s separation of two groups of people based on 
the color of their skin, the crux of Buckley lies in its separate 
treatment of two facially similar categories: campaign contributions 
and campaign expenditures.21  Succinctly, campaign contributions 
involve “giving money to an entity” while campaign expenditures 
equate to “spending that money directly on advocacy.”22  The 
substance of this distinction rests in the differing levels of scrutiny 
that the Court applies to statutory limits on these respective forms of 
campaign financing.23 Statutes that limit political expenditures 
implicate core First Amendment freedoms and are subject to strict 
scrutiny.24  In contrast, statutes that limit contributions are subject to 
 
 13. Sipuel v. Bd. of Regents of Univ. of Okla., 332 U.S. 631 (1948) (per curiam). 
 14. Id. at 632. 
 15.  Id. at 632–33. 
 16. 339 U.S. 629 (1950).  
 17. Id. at 636. 
 18. Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954). 
 19. 424 U.S. 1 (1976) (per curiam). 
 20.  J. Robert Abraham, Saving Buckley: Creating a Stable Campaign Finance 

Framework, 110 COLUM. L. REV. 1078, 1078 (2010) (calling Buckley “the touchstone 
of the campaign finance framework”). 

 21.  Buckley, 424 U.S. at 143.  
 22. McCutcheon v. FEC, 893 F. Supp. 2d 133, 138 (D.D.C. 2012), rev’d on other 

grounds, 134 S. Ct. 1434, 1462 (2014). 
 23. See id. at 137.  
 24. Buckley, 424 U.S. at 44–45. 
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“the lesser demand of being closely drawn to match a sufficiently 
important interest.”25  In Buckley, the Court held that the prevention 
of quid pro quo corruption justified contribution limits but not their 
expenditure counterparts.26 

 The application of Buckley has largely paralleled that of 
Plessy: expansive early interpretations have given way to more literal 
applications.  Much like Cumming’s expansion of Plessy, the Court in 
Austin v. Michigan Chamber of Commerce expanded beyond 
Buckley’s notion of quid pro quo corruption and validated a statutory 
ban on campaign expenditures made by corporations.27  The Court 
surmised that, as the corporate entity provides a vehicle for the 
accumulation of funds unrelated to the business’s political views, 
such unconstrained campaign expenditures might cause the public to 
perceive that the entity’s views have broad public support.28  Thirteen 
years later in a case reflective of the deferential spirit of Gong Lum, 
the Court validated campaign expenditure limits in McConnell v. 
FEC after applying little of the constitutional rigor that Buckley 
prescribes.29 

 The ascensions of Chief Justice John Roberts and Justice 
Samuel Alito precipitated a return to Buckley’s focus on quid pro quo 
corruption.30  FEC v. Wisconsin Right to Life departed from Austin’s 
and McConnell’s embrace of an expansive anticorruption interest and 
instead paralleled Buckley in expounding a narrow definition of quid 
pro quo corruption.31  The Court continued its reanimation of Buckley 
in Citizens United v. FEC, focusing on quid pro quo corruption and 
dispatching derivative theories.32  

 This departure from the expansive corruption theories that the 
Court validated in Austin and McConnell is analogous to the New 
Deal Court’s “return” to Plessy in Sipuel and Sweatt.33  In those 

 
 25. McConnell v. FEC, 540 U.S. 93, 136 (2003) (quoting FEC v. Beaumont, 539 U.S. 

146, 162 (2003) (internal quotation marks omitted)), overruled on other grounds by 
Citizens United v. FEC, 558 U.S. 310, 366 (2010). 

 26. See Buckley, 424 U.S. at 45 (1976) (per curiam); see also McCutcheon v. FEC, 134 S. 
Ct. 1434, 1441 (2014) (stating that quid pro quo corruption “captures the notion of a 
direct exchange of an official act for money”). 

 27. Austin v. Mich. Chamber of Commerce, 494 U.S. 652 (1990), overruled by Citizens 
United, 558 U.S. at 365. 

 28. Id. at 659–60.  
 29. McConnell, 540 U.S. at 156; Abraham, supra note 20, at 1087–88. 
 30. Abraham, supra note 20, at 1088. 
 31. FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 478–79 (2007). 
 32. Citizens United, 558 U.S. at 363.  
 33. Compare id. at 365–66 (overruling Austin and McConnell in favor of Buckley’s 

original narrow interpretation of expenditure limitations), with supra notes 13–17 and 
accompanying text (showing that the Sipuel and Sweatt courts departed from an 
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cases, the New Deal Court required that separate educational 
programs truly be equal, instead of nonexistent as in Cumming or 
speculative as in Gong Lum.34  This “return” to Buckley in Wisconsin 
Right to Life and Citizens United replicates the Court’s more literal 
interpretation of Plessy in the series of cases that ultimately lead to its 
overruling. 

IV. CONCLUSION  
 In both the desegregation and campaign finance cases, the 

Court is narrowing the impact of its precedential decision by strictly 
adhering to its basic premise.  Like the pre-Brown decisions, the 
Supreme Court has moved further from Buckley while maintaining 
that it is reanimating its central principles.  Given the overruling of 
Plessy, it follows that Buckley may soon meet a similar fate.  As 
evidenced by the impact of Citizens United on campaign financing 
during the 2012 election cycle, this will lead to a further 
concentration of increasingly generous donors, perhaps implicating 
the very quid pro quo corruption that Buckley aimed to eradicate.  
 

 
expansive interpretation of segregation in Plessy, aligning with Plessy’s narrow 
analysis).  

 34.  See Sweatt v. Painter, 339 U.S. 629, 635 (1950) (“This Court has stated unanimously 
that, ‘The State must provide (legal education) for (petitioner) in conformity with the 
equal protection clause of the Fourteenth Amendment and provide it as soon as it does 
for applicants of any other group.’” (quoting Sipuel v. Bd. of Regents, 332 U.S. 631, 
633 (1948) (per curiam))); see generally Gong Lum v. Rice, 275 U.S. 78, 84 (1927) 
(speculating that a separate but equal education program exists); Cumming v. Bd. of 
Educ., 175 U.S. 528, 545 (1899) (holding that a lack of available high schools for 
colored students is not in violation of the Fourteenth Amendment). 


